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IN THE 

Initfii States (fnurt of Appeals ! 

Foe the District of Columbia 


November Term, 1945 


No. 9120 


EDWARD E. SNAUFFER and WILLIAM 
A. SNAUFFER, Appellants 
vs. 

HENRY L. STIMSON, Secretary of War, and FRANK T. | 

HINES, Administrator of Veterans Affairs, Appellees j 

~~ 

BRIEF OF APPELLANT 


Statement of the Case 

l 

Appellants are the sons and only legal heirs of Francis 
Snauffer, deceased, a veteran of the Civil War. The soldier 
enlisted in the 108th Ohio Infantry as a volunteer on Janu¬ 
ary 6. 1864 and was honorably discharged from the Union 
service July 22. 1865. His honorable discharge appears in 
the record (Appellant's Appendix, p. 10). Notwithstand¬ 
ing his honorable discharge, the record of the soldier and 
the family name of appellants bear the unwarranted and 
insupportable stigma of desertion and disloyalty to countryJ 
Appellants sue to have that stigma removed. 

The government claims Francis Snauffer was a deserter 
and on that ground refused to remove the charge of deser¬ 
tion against his name and also refused him his pension. 

The record establishes that the government's claim of d^ 
sertion is false in fact: that the government’s represents 
tions as to such alleged desertion were false in fact an<J 
presumably known to be false when made; that the govern¬ 
ment has suppressed and continues to suppress material 
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facts in regard thereto (Appellant's Appendix, pp. 23, 24, 
25, 27). 

The government claims the muster roll contains an entry 
“Deserted January 20, 1864” and the muster out roll con¬ 
tains an entry “Returned from Desertion May 23, 1865” 
(Appellant's Appendix, p. 12). 

Xo charges against the soldier are recorded on his Com¬ 
pany's original muster rolls on file in the Adjutant General’s 
Department, State of Ohio, and the Adjutant General of 
Ohio has issued his official certificate under seal certifying 
that the soldier was mustered out with his company July 
22, 1865 (Appellant's Appendix, pp. 2, 3). 

Yo charges were ever preferred against him by his com¬ 
manding officers who were charged with that responsibility 
had there been a desertion; he was never tried or held for 
trial or sought to be tried for desertion by any military or 
other court or tribunal, nor were any terms, conditions or 
punishments of any nature imposed on him, nor was he ever 
under sanctions of any nature for or in connection with 
desertion or any other infraction of military regulations. 

During the period it is claimed by the government he was 
in desertion, and on April 19, 1S65, lie was with his ranks 
because he w*as picked up in Cincinnati, Ohio and held for 
one day by General Willich, not as a deserter, but as a 
“straggler” who had fallen behind his ranks. That he w^as 
wounded at the time appears from the fact that on the fol¬ 
lowing day General Willich sent him, with other convales¬ 
cents, to convalescent hospital at Convalescent Barracks, 
Bedloe’s Island, Xew York Harbor. To this day, the govern¬ 
ment has suppressed the nature of his disability or w’ound 
and the facts of his confinement at the convalescent hospital, 
notwithstanding repeated inquiry (Appellant’s Appendix, 
pp. 23, 25, 26, 27). 

Also during the period of the claimed desertion, he w*as 
“returned to duty" and sent from the said hospital to Gen¬ 
eral Sherman, commanding the 14th Army Corps, of which 
his regiment was a unit. This was April 24, 1865. His re- 
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turn to the ranks of his command was without terms, condi¬ 
tions or punishment of any kind, and without trial or 

charges of any kind. 

The appellants did not know of the existence of the honor¬ 
able discharge until 1941. They had no knowledge that 
their father was in fact serving in the ranks of his command 
during the period the government asserts the soldier was 
in desertion, and did not learn thereof until the Adjutant 
General in his letter of August 12, 1942 to appellant's attor¬ 
ney, disclosed, perhaps inadvertently, that the soldier was? 
“returned to duty, April 24, 1865.” But for that prelimim 
ary disclosure, and subsequent investigation, the facts woul(J 
never have been learned. The defendant Hines consciously 
suppressed the facts despite persistent inquiry and the de¬ 
fendant Stimson did not and will not disclose the disability 
or the hospital record. It may be assumed that a full dis¬ 
closure would not help the government's claim of desertioh. 
So much of the record as has been disclosed, however, denj- 
onstrates the government's claim to be contrary to the facty. 

Appellants by their attorney made formal application to 
defendant Stimson to remove the charge of desertion froin 
the rolls (Appellant's Appendix, p. 12). He refused. Defen¬ 
dant Hines likewise refused to pay the pension due under 
the applicable statutes, first upon the ground that the soldier 
did not have 90 days honorable service and later, when 
confronted with proof of more than 90 days honorable ser¬ 
vice, based his refusal upon the ground that the soldier djid 
not have pensionable -status because he was a deserter 

(Appellant's Appendix, p. 22). • 

Action for mandamus was then brought against both de¬ 
fendants and a motion to dismiss was made in which the 
government asserted (1) laches (2) correction of records 
is in the discretion of the Secretary of War and (3) lack;of 
jurisdiction to enforce collection ot a pension. 

Appellants urged (a) that the acts and conduct of the 
soldier, even assuming there had been a desertion, utye 
merged in the honorable discharge, which was a formal final 

I 
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judgment by the government on the entire military career 
of the soldier, and an authoritative statement by it that 
he had left the service in a status of honor, and as such 
dispensed with the supposed necessity of obtaining pen¬ 
sion by removal, by order, of the charge of desertion from 
the rolls, and amounted of itself to the removal of any 
charge of impediment in the way of his receiving his pen¬ 
sion; (b) that the defendants were bound and concluded 
by the honorable discharge as a formal final judgment 
and were deprived of any discretion to determine whether 
or not the soldier left the service in a status of honor or 
whether he had pensionable status; that accordingly their 
duties were ministerial only in that regard, and that their 
failure and refusal to discharge a duty imposed by statute 
.was arbitrary and capricious, by reason whereof man¬ 
damus is the proper remedy; (c) that mere delay without 
injury does not constitute laches; that there must be 
a change of position or prejudice sutfered by the govern¬ 
ment bv reason of the delav to enable the defendants to 
assert the defense of laches; that the government could 
not and did not claim prejudice or change of position; that 
laches cannot be imputed to one who has been justifiably 
ignorant of his rights: (d) that the action is not brought 
to recover a pension but to compel public officers to perform 
a statutory duty which w r as ministerial only. 

The Court below, citing the case of Van Horne v. Hines, 
122 Fed. (2d) 207, dismissed the complaint. This appeal 
is taken from the order of dismissal. 

Jurisdictional Statement. 

This Appellate Court has jurisdiction of the appeal by 
virtue of Judicial Code 128, U. S. C. A., Title 28, Sec. 225 
which provides: 

‘•(a) Review of final decisions. The circourt courts of 
appeal shall have appellate jurisdiction to review 
by appeal or writ of error final decisions: 
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First. In the district courts, in all cases savg 
where a direct review of the decision may be had 
in the Supreme Court under Section 345 of this 
title.” | 

Rule 10(a) of the General Rules of the United States 
Court of Appeals. 

! 

i 

Summary of Argument. 

i 

Appellants argue that the honorable discharge is a final 
judgment that the soldier left the sendee in a status df 
honor, and as such amounts to a removal of the charge pf 
desertion from the rolls. It conclusively establishes that 
the soldier had pensionable status. 

Accordingly neither of the defendants may be heard to 
assert that he was a deserter, or that they made any finding 
or exercised any discretion or took any action upon tl^e 
ground that he was a deserter, because his honorable dis¬ 
charge concludes both defendants as to his honorable status 
and as to his pensionable status, and deprives them of any 
discretion in that regard. 

The duty of the Secretary of War in correcting the rec¬ 
ords to conform to the said judgment was therefore minis¬ 
terial only. 

That the action is not brought, as suggested by the Court 
below in its citation of Van Horne v. Hines (221 Fed. 2d) 
“to review the administrators decision concerning a claim 
for payments”, but is brought to review his refusal to per¬ 
form his duty to pay under a decision already made by the 
government. 

That the duty imposed by law on the administrator to 
pay benefits, was in view of said judgment, ministerial only, 
since the administrator, in determining the pensionable sta¬ 
tus of the soldier was concluded by the honorable discharge 

Effective laches is delay coupled with injury or prejudice 
to defendant. The defendants claim merely delay and 
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claim no injury or change of position by reason of the de¬ 
lay. Further, the plea of laches is a question of fact for 
the trial court, and not a question of law. The plea of 
laches is therefore insufficient as a bar. Further, laches 
cannot be imputed to one who is justifiably ignorant of 
his rights. 

The plea of laches has no application to the action 
against the defendant Stimson. 


Argument. 

The record demonstrates that the soldier was not a de¬ 
serter. Assuming, contrary to the fact, that he was a de¬ 
serter, his honorable discharge concludes both defendants 
as to his honorable status and as to his pensionable status. 
Appellants rely principally on United States v. Kelly, 82 
U. S. (15 Wall.) 34, 30, where the facts showed actual 
desertion. The decision of the Supreme Court is so terse 
that we quote it in full as follows: 

“We do not think that, under the circumstances of the 
present case, the bounty was forfeited. The able law¬ 
yer who fills at present the post of Judge Advocate- 
General held that ‘the honorable discharge of the de¬ 
serter was a formal final judgment passed by the gov¬ 
ernment upon the entire military record of the soldier, 
i and an authoritative declaration by it that he had left 
the service in a status of honor: that as such it dis¬ 
pensed altogether with the supposed necessity he must 
obtain bounty by removal, by order, of the charge of 
desertion from the rolls, and amounted of itself to the 
removal of any charge or impediment in the way of his 
receiving any bounty.’ With this opinion we entirely 
concur. Judgment affirmed.” 

We believe the rule enunciated in the Kelly case (supra) 
is controlling in this case and is decisive of the issues here 
involved. It is decisive upon the proposition that the dis¬ 
charge is a judgment and also upon the proposition that 
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the judgment of itself amounts to a removal of the charge 
of desertion from the rolls. 

The defendants had no discretion to determine whether 
the soldier was a deserter, or whether his status was honor^ 
able. The judgment deprived them of any discretion. They) 
could not be heard to assert the soldier was a deserter, 
They were concluded by the judgment. 

In Yol. 28, page 83, Opinions of Attorney General, it is 

said: 

*Tn determining the pensionable status of a person who 
served in the Civil War * * * the Department of th^ 
Interior is concluded by the terms of a discharge grants 
ed by the Navy Department as ‘honorable’. 

I 

i 

***** 

In construing these pensions the question to be deter¬ 
mined is not what should have been granted but whaJt. 

j 

was granted.” 

I 

The duty imposed by statute upon the Secretary to cor¬ 
rect the records to conform to the judgment, was therefore 
ministerial only. 

Similarly, the Administrator, “in determining the pen¬ 
sionable status * * * was concluded by the (honorable) dis¬ 
charge granted." It remained merely for the Administra¬ 
tor to perform the duty imposed on him by law to pay the 
prescribed benefits to those having pensionable status, and 
this duty was wholly ministerial. The soldier’s pensionable 
status had been conclusively established by the honorable 
discharge. The refusal to pay the benefits was therefore 
arbitrary and capricious. 

The Court below dismissed the complaint, citing the cake 
of Van Horne v. Hines (App. I). C. 1941, 122 Fed. 2d 207), 
which simply holds that no court shall have jurisdiction to 
review the decisions of the Administrator relating to the 
payment of benefits. 
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Of course the Van Horne case is easily distinguished 
from the case at bar in several important respects: 

1. It has no application whatever to the cause of action 
against the defendant Stimson. 

2. The cause of action against the defendant Hines is 
not brought to review, directly or indirectly, a “deci¬ 
sion” of the Administrator, but is brought to compel 
the Administrator to perform a duty imposed upon 
him by statute. Stated another way, appellants do 
not ask the court to review a “decision not to pay” 
but rather to review a refusal to pay after a decision 
binding upon him had already been made. Appellants 
complain of his non-feasance, and not of malfeasance. 

3. The Administrator in the Van Horne case invoked 
forfeiture of benefits for conduct after pensionable 
status had been determined, whereas in this case, the 
Administrator assumed to determine from previous 
conduct that there was no pensionable status. 

This Court held in the Van Horne case that: 

“The obvious purpose of the suit is to require the ad¬ 
ministrator to resume benefit payments to appellant 
which the administrator has decided appellant has for¬ 
feited all right to. Undoubtedly, if we hold as appel¬ 
lant asks, the judgment we should direct would require 
the administrator to pay appellant the money benefits 

1 accruing since 1937 and those to accrue hereinafter— 
otherwise the act would be bootless.—and to do this we 
would have to review the administrator’s decision ‘con¬ 
cerning a claim for * * * payments' and this the statute 
in plain vcords forbids.” 

'Apparently the Court below reasoned, from the fore¬ 
going, that the legislature deprived the Court, and every 
other official of power and jurisdiction to review the conduct 
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of the Administrator, whatever its nature. To agree witlf 
the reasoning of the Court below would be to set the 
administrator apart as the single public officer in the United 
States whose conduct in office could neither be controlled 
by statute, inquired into or reviewed, ^o such intention 
may be read into the act without doing violence to the plain 
purpose of the legislation, nor w'as any such interpretation 
advanced by this Court in the Van Horne case. 

Of course administrative decisions involving the exercise 


of judicial discretion may not be reviewed. But the admin¬ 
istrator’s refusal to perform the ministerial duty of pay¬ 
ment remaining after discretion has been exercised, by the 


government, can be reviewed. 

Assume the administrator decided to exclude all colored 
veterans having 'pensionable status from pension benefit^, 

could his ‘-decision’ not be reviewed? 

Assume the administrator decided to cease further pay¬ 
ments to all veterans having pensionable status who hate 
heretofore been receiving payment, could his -decision not 


be reviewed? 

Assume he decided to pay benefits to onl\ those \eterahs 
of pensionable status having overseas combat service, could 

his “decision*’ not be reviewed? 

If it be argued that “the obvious purpose of the suit;is 
to require the administrator to pay benefits ’, and that by 
indirection, this suit is an action for a pension and not an 
action to compel performance of ministerial duty, it would 
follow that no matter how flagrant his conduct, no public 
officer whose judicial discretion may not be reviewed would 
be amenable to the processes of law, or could be reached !by 
mandamus for non-feasance, and that the remedy of manda¬ 
mus was a futile and impotent gesture by the Congress. 
Such a construction would be a subversion of the legislative 

intent. 

Discretion does not exist where there is no power to act 
except in one way. In Jones v. Securities and Exchange 
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Comm., 298 U. S. 1, 18 L. Ed. 1015, 56 S. Ct. 654, the Court 
at page 18, stated: 

“Second: In this situation, does the registrant have 
the unqualified right to withdraw his registration state¬ 
ment, or, in other words, to dismiss a pending proceed¬ 
ing by which, for his own advantage, he is seeking the 
use of the mails and the instrumentalities of interstate 
commerce? If he have such a right, there is no basis 
for the exercise of discretion in respect of the matter 
on the part of the Commission; for it is obvious that 
discretion does not exist where there is no power to act 
except in one way . (f. Detroit v. Detroit City Ry. Co., 

55 Fed. 569, 573; Ex parte Skinner & Eddy Corp., 265 
U. S. 86, 93.)” (Italics ours.) 

A duty is ministerial even though the ascertainment of 
that fact involves the construction of a controlling statute 
or the decision of other judicial questions: 

Federal Administrative Law (1942) 

F. Trowbridge von Baur 

Vol. 2 Sec. 694. 

The criterion for determining whether a dutv is minis* 
terial is to see if the discharge involves the exercise of 
discretion: 

Lane v. Hoagland, 244 U. S. 174; 

Roberts v. United States, 176 U. S. 221, at page 231. 

Mandamus is the appropriate and proper remedy. This is 
not an action to recover a pension. This is not an action 
to control the exercise of administrative discretion. Manda¬ 
mus reaches only the question whether the duty as it exists 
was discharged, not the soundness or the justice of the 
result: 
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United States v. Interstate Commerce Comm., 66 
App. D. C. 398, 88 Fed. (2) 760; 

Federal Administrative Law, Von Baur Vol. 2, sec. 

688 . | 

In the case of United States ex rel. Kansas City Ry Co. v.j 
Interstate Commerce Comm., 252 U. S. 178, at page 187,j 
64 L. Ed. 517, 40 S. Ct. 187, the Court said: | 

“It is obvious from the statement we have made, as well 
as from the character of the remedy invoked mandamus, 
that we are required to decide, not a controversy grow¬ 
ing out of the duty performed under the Statute, but 
one solely involving an alleged refusal to discharge ’du¬ 
ties which the statute exacts. Admonishing, as thisi 
does, that the issue before us is confined to a considera^ 
tion of the face of the statute and the non-action of the 

j 

commissioner in a matter purely ministerial, it serve^ 
also a ready solution of the question to be decided, since 
it brings out in bold contrast the direct and expres^ 
command of the statute for the Commission and the 
Commission's unequivocal refusal to obey such com¬ 
mand.” 

Mandamus is the proper remedy against the Secretary of 
War. 

Lowry v. Woodring, Secy, of War, 101 Fed. (2) 
673 (App. D. C.). 

Mandamus is the appropriate remedy where the officer eij- 
roneously holds himself to be without power to consider a 
claim. 

Contonificio Bustese v. Morgenthau, 121 Fed. (2) 
884, 74 App. D. C. 13. 
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Injury to defendant must result from claimed delay to make 
laches an effective bar. In Pomeroy's Equitable Remedies, 
Vol. 1, sec. 21, the doctrine of laches is defined as follows: 

“The true doctrine concerning laches has never been 
more concisely and accurately stated than in the fol¬ 
lowing language of an able living judge; ‘Laches, in 
legal significance, is not mere delay, but delay that 
works a disadvantage to another. So long as parties 
are in the same condition, it matters little whether one 
presses a right promptly or slowly, within limits al¬ 
lowed by law; but when, knowing his rights, he takes 
no step to enforce them until the condition of the other 
party has, in good faith, become so changed that he 
cannot be restored to his former state, if the right be 
then enforced, delay becomes inequitable and operates 

1 as an estoppel against the assertion of the right.” 

In the case of United States ex rel. Givens v. Work, 13 
F. (2), 302, 301, 56 App. D. C. 330, cert, denied 47 S. Ct. 
101, 273 U. S. 711, 71 L. Ed. 853, the Court said: 

“Laches, however, does not depend upon mere lapsing 
time. As was stated after a review of many cases, in 
Galliher v. Cadwell, 145 U. S. 368, 373, 12 S. Ct. 873, 
875 (36 L. Ed. 738) : ‘But it is unnecessary to multiply 
cases. They all proceed upon the theory that laches 
is not, like limitation, a mere matter of time, but prin¬ 
cipally a question of the inequity of permitting the 
claim to be enforced,—an inequity founded upon some 
change in the conditions or relations of the property 
or the parties.' ” 

Elements of effective laches are lack of diligence on the 
part of plaintiff and injury to defendant by reason thereof: 

Rome Grader & Machinery Corp. v. J. D. Adams 
Mfg. Co., 135 Fed. (2) 617 (C. C. A. Ind.); 
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Jeffry v. Pioneer Placer Dredging Co., 50 F. Supp. 
43 (D. C. Mont.)- | 

Mere delay in the pursuit of the remedy is not enough; 
there must be a change in the condition of the parties. 

i • 

Mullins Mfg. Co. v. Booth, 125 Fed. (2) 660 
(C. C. A. Mich.). 

The delay must result in prejudice. 

United States v. Dursel Iron Works, 31 Fed. (2) 

535, 536 (C. C. A. 5); ! 

Wilkinson v. Livingston, 45 Fed. (2) 465, 46& 

(C. C. A. 8) ; i 

Taylor v. Salt Creek Consol. Com., 285 Fed. (2) 

532, 53S (C. C. A. S) ; j 

Howard v. Howe, 61 Fed. (2) 5<«, 580 (C. C. A. i ); 
D. 0. Haynes v. Druggists Circular, 32 Fed. (2j) 
215, 217 (C. C. A. 2) ; j 

Meyer v. Ritter, 268 Fed. 937, 943 (C. C. A. 8); ; 
Columbian National Life Ins. Co. v. Black, 3d Fe<jl. 

(2) 571, 575 (C. C. A. 10), 71 A. L. R. 128; ! 

Northern Pacific R. Co. v. Boyd, 228 U. S. 482, 50^, 
33 S. Ct. 554, 57 L. Ed. 31. 

Laches cannot exist against a party who has not legal 
knowledge of facts affecting his rights: 

McWilliams v. Excelsior Coal Co., 298 Fed. 8$4 
(€. C. A. Ark.) ; 

Spiller v. St. Louis <£ 8. F. R. Co., 14 Fed. (2) 284 
(reversing 1). C.); 

North American Co. v. St. Louis S. F. R. Co., 2©8 
Fed. 612 and Cert, granted St. Louis S. F. R. Cjo. 
v. Spiller, 47 S. Ct. Ill, 273 U. S. 680, <1 L. tjd. 
837, afd. in part and rev. in part 47 S. Ct. 635, 
274 U. S. 304, 71 L. Ed. 1060. 


i 
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Laches cannot be imputed to one who has been justifiably 
ignorant of facts creating his cause of action: 

Standard Oil Co. of Colorado v. Standard Oil Co., 
TO Fed. (2) 524 (C. C. A. Col.) Cert. Denied 55 
S. Ct. 21G, 293 U. S. 620, 79 L. Ed. 708; 

Lasher v. McCreery, 66 Fed. 834 (C. C. A. W. Va.); 

Galliher v. Cadwell, 145 U. S. 368. 

In any event, laches is a question of fact for the trial 
court. 

The assertion of equitable defenses comes with ill grace 
from the defendants. Even if the defendant Stimson were 
required to exercise discretion in the matter of correcting 
his records the discretion intended by the statute is a judi¬ 
cial discretion, not arbitrary whim or caprice. It is not 
enough that the Secretary is content to have the appellants 
suffer their family name for all time to carry the onus and 
shame of a false charge of disloyalty to country. The finger 
of shame does not point to the appellants. It points to the 
defendants. This soldier gave his service to his country and 
was wounded in its cause. In his lifetime he received shab¬ 
by treatment at the government's hands. He died in shame. 
His sons seek to clear his name, on his record. The adminis¬ 
trator wronged him during his lifetime. The administrator 
now seeks to profit by his own wrong, and has the temerity 
to assert laches. 

The claim here of laches is not the frank defense of a 
defendant whose ability to defend has been impaired by pas¬ 
sage of time. It is a devious appeal to the Court to indulge 
the thought ;< why should we require the government to pay 
these old men a substantial sum at this late date?” It asks 
the court to compound a wrong, an old but continuing 
■wrong. ft asks the Court to close its eyes to the facts; to 
consider only the expense to the government; to perpetuate 
the slander, by taking the easy, obvious solution of holding 
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the claim to be stale. What can prompt public officials t6 
such invidious conduct and to what state will we have fallen 
if the Courts countenance it? 

Statutes, Regulations and Legislative History. 

Provisions of the Army Act (10 U. S. C. A., 1435-1442 
inclusive) Chapter 34.—Desertion, are as follows: 

Title 10, sec. 1435, U. S. C. A. (Mar. 2, 1889, c. 390, Secs. 

2-9, 25 Stat. 869, 870) : 

“Removal of Record of Charge Against Soldiers in Ciml 
War. The Secretary of War is hereby authorized tjo 
remove the charge of desertion from the record of any 
regular or volunteer soldier in the Civil War upon 
proper application therefor, and satisfactory proof ^n 
the following cases: 

First. That such soldier, after such charge of deser¬ 
tion was made, and within a reasonable time thereafter, 
voluntarilv returned to his command and served faitjh* 
fully to the end of his term of service, or until dis¬ 
charged. 

i 

Second. That such soldier absented himself from 
his command or from hospital while suffering from 
wounds, injuries, or disease, received or contracted in 
the line of duty, and upon recovery voluntarily re¬ 
turned to his command and served faithfully thereafter, 
or died from such wounds, injuries, or disease while so 
absent, and before the date of muster out of his com¬ 
mand, or expiration of his term of sendee, or vas 
prevented from so returning by reason of such wounds, 
injuries, or diseases before such muster out, or expira¬ 
tion of sendee. 

Third. That such soldier was a minor, and was en¬ 
listed without the consent of his parent or guardijm, 

i 

i 



16 


'and was released or discharged from such service by 
the order or decree of any State or United States court 
on habeas corpus or other judicial proceedings, and in 
such case such soldier shall not be entitled to any 
bounty or allowance, to pay for any time such soldier 
was not in the performance of military duty.” 

Sec. 1437 (Mar. 2,1SS9, c. 390, sec. 4, 25 Stat. 870) : 

“Return to duty by soldier in Civil War after desertion 
as restoring right to pension. Whenever it shall appear 
from the official records in the office of The Adjutant 
General, United States Army, that any Regular or 
Volunteer soldier of the Civil War was formally re¬ 
stored to duty from desertion by the commander com¬ 
petent to order his trial for the offense, or, having 
deserted and being charged with desertion, was, on 
return to the service, suffered without such formal 
restoration, to resume his place in the ranks of his 
1 command, serving faithfully thereafter until the expira¬ 
tion of his term, such soldier shall not be deemed to 
rest under any disability, because of such desertion, in 
the prosecution of any claim for pension on account 
of disease contracted, or wounds or injuries received in 
the line of his duty as a soldier.” 

Of course the record establishes (Appellants’ Appendix, 
p. 28), that the soldier was restored to duty in the ranks 
of his command, so that even if he had been absent in 
desertion (which the appellants hotly deny) and even if he 
had been charged with desertion, he was suffered to resume 
his place in his command, and the above quoted section 1437 
of the Army Act expressly provides that the soldier shall 
not be deemed to rest under any disability in such case, 
because of such desertion, in the prosecution of his claim 
for pension. Attention is also invited to Second of §1435 
in connection with the Government’s suppression of facts 



surrounding the soldiers wound or injury presumably con^ 
tracted in. the line of duty. 

Sec. 1439 (25 Stat. 870) : j 

“Right to pay, allowances, and bounty after removal of 
charge. When the charge of desertion shall be removed 
under the provisions of sections 1435-143S of this title, 
from the record of any soldier, such soldier, or, in case 
of his death, the heirs or legal representatives of such 
soldier, shall receive the pay and bounty due to such 
soldier: Provided, however, That said provisions slialjl 
not be so construed as to give to any such soldier, oi^, 
in case of his death, to the heirs or legal representatives 
of any such soldier, any pay, bounty, or allowance for 
any time during which such soldier was absent from 
his command without proper authority, nor shall they 
be so construed as to give any pay, bounty, or allowance 
to any soldier, his heirs or legal representatives, whp 
served in the Army a period of less than six months.” j 

Sec. 1441 (25 Stat. 870) : 

i 

“Restoration of status by removal of charge. When sucjh 
charge of desertion is removed under the provisions pf 
sections 1435-1438 of this title, the soldier shall Ije 
restored to a status of honorable service, his military 
record shall be corrected as the facts may require, and 
an honorable discharge shall be issued in those cases 
where the soldier has received none; and he shall be 
restored to all his rights as to pension, pay, or allow¬ 
ances as if the charge of desertion had never been made, 
and in the case of the death of said soldier, his widok 
or other legal heir shall be entitled to the same rights 
as in the case of other deceased honorably discharged 
soldiers: Provided, That sections 1435-1438 of this title 
shall not be construed to give to any soldier, or Hys 
legal representatives or heir, any pay or allowance fbr 
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any period of time he was absent without leave, and not 
in the performance of military duty.” 

Sec. 1442 (Mar. 2, 1SS9, c. 390, sec. 9, 25 Stat. 871; July 
27, 1892, c. 273, 27 Stat. 278, Mar. 2, 1895, c. 181, 28 Stat. 
814): 

“Applications for removal of charge . All applications 
for relief under sections 1435-143S of this title shall be 
made to and filed with the Secretary of War.” 

We will no doubt be told by appellees that Sec. 1435 and 
Sec. 1441 make the correction of the Secretary's records a 
matter of discretion with the Secretary. We will be told 
that the Secretary need correct the record only after receiv¬ 
ing “Satisfactory proof” that the soldier returned to his 
command and served faithfully thereafter. 

The obvious answer to any such claim is that the honor¬ 
able discharge, that formal final judgment, is proof con¬ 
clusive upon the Secretary, that the soldier returned to his 
command and served faithfully. The Supreme Court has 
held (United States v. Kelly, supra) that the honorable 
discharge effects a removal of the charge of desertion. Sec¬ 
tion 1449 provides that when the charge is removed, “his 
military record shall be corrected.” The provision that 
correction of record shall follow removal of charge is man¬ 
datory, not permissive. 


Conclusion. 

The Appellees were concluded by the honorable discharge 
as a formal final judgment upon the propositions: 

That the soldier left the service in a status of honor. 

That the soldier had pensionable status. 

That the charge of desertion was removed from the rolls, 
leaving only a clerical ministerial duty of correcting the 
records accordingly. 
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That the Administrator was deprived of power to deter-j 
mine pensionable status of the soldier. His refusal to payj 
was not a “decision on any question of law or fact concerning 
a claim for benefits or payments" but merely a refusal to 
perform the ministerial duty of payment which remained: 
after the decision on questions of law and fact had already 
been made bv the government. The Court is asked to review i 
non-feasance, not malfeasance in office. 

There are no effective laches as a bar because the defen¬ 
dants suffered no injury or prejudice by the claimed delayJ 
In any event, the question of laches is one of fact for the 

trial court. 

! 

WHEREFORE Appellants pray that the Order appealed 
from may be reversed. 

Respectfully submitted, 

Emil H. Wassebbebgeb, 

41 East 42 Street 
New York 1, N. Y. j 

Ibwix Geigeb 
Tower Building 
Washington, D. C. 
Attorneys for Appellants 

Lawbence S. Timex, 

Of Counsel. 


i 
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i 
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Mav 11, 1912, c 123, Sec. 6 , as added June 10, 1918 

c. 96, 40 Stat. 603 

U. S. C. Title 38, Sec. 269 

May 1, 1920, c 165, 41 Stat. 5S5 
u. S. C. Title 38, Sec. 270 

i 

i 

! 

as hereinafter more fully appears. 

3. That the said Francis Snauffer enlisted in Company K, 
108th Ohio Volunteer Infantry on January 6 , 1864, and 
served as a Union soldier in the Civil War until discharged 
on Julv 22, 1865 by reason of muster out of his company, 
pursuant to General Order No. 26, Army of the Tennessee^ 

dated July 3, 1865. 

4. Upon information and belief, the records of the W at* 
Department contain entries against the said Francis Snaut- 
fer as a deserter, as follows: The Company muster roll for 
the period from enlistment to April 30, 1S64 bears the 
remark ‘‘Deserted January 20, 1864*\ On the Company 
muster out roll dated July 22, 1865, he was reported hs 
having been returned from desertion May 23, I 860 , and as 
having been absent without leave from June 23, 1S65. That 
the entry “deserted January 20, 1864- appears on the C 0111 - 
panv muster roll for the period from enlistment to April 
30, 1864 and there is no record showing that the said soldier 
was absent from ranks after April 30, 1864. 

5. That no charges against the said Francis Snauffer 
are recorded on the original muster rolls of the said Com¬ 
pany K, lOSth Ohio Infantry on file at the Adjutant Gen¬ 
eral’s Department, State of Ohio, Columbus, Ohio. 


6 . That on April 19, 1S65, and during the period claimed 
bv the War Department as the period of desertion, he v as 
confined in Kelton Barracks, Cincinnati, Ohio, by General 
Willich on the charge of “being a straggler”, and was pe- 
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muster out roll dated Jul}' 22, 1865, he was reported as 
having been returned from desertion May 23, 1865, and as 
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pany muster roll for the period from enlistment to April 
30, 1864 and there is no record showing that the said soldier 
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5. That no charges against the said Francis Snauffer 
are recorded on the original muster rolls of the said Com¬ 
pany K, 108th Ohio Infantry on file at the Adjutant Gen¬ 
eral’s Department, State of Ohio, Columbus, Ohio. 

' 6. That on April 19, 1865, and during the period claimed 
by the War Department as the period of desertion, he was 
confined in Kelton Barracks, Cincinnati, Ohio, by General 
Willich on the charge of “being a straggler”, and was re- 
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leased by said General Willicli on April 20, 1S65, and sent 
to New York City, his name appearing on a list of convales-j 
cents sent to New York. 

7. That between January 20, 1864, and May 23, 1865. 
claimed by the War Department as the period of desertion,j 
the said Francis Snauffer was on April 22, 1865, confined 
as a convalescent at Convalescent Barracks, Fort Wood, 
Bedloe’s Island, New York Harbor. 

8 . On information and belief that the said soldier, while! 
confined at Convalescent Barracks at Bedloe’s Island, NevJ 
York Harbor, was suffering from a disability or wound 
received in the line of duty as a soldier. 

9. That during the alleged period of desertion, the said 
Francis Snauffer was “returned to duty April 24, 1865,H 
on which day he was “sent to Sherman,” that is to say, sentj 
to the Command of Major General William T. Shermanj 
of the Army, including the 14th Army Corps, of which hi^ 
regiment was a unit. 

10. On information and belief, that the return of said 
Francis Snauffer to the ranks of his Command, during th^ 
period of the alleged desertion, was without terms, condif 
tions or punishment of any kind; that he was never tried oif 
brought to trial for any charges of desertion or for any 
infraction of military rules or regulations. 

i 

i 

11. That the Adjutant General of the State of Ohio has 
issued his certificate under the official seal of his depart¬ 
ment certifying that said Francis Snauffer “was mustered 
out with Company July 22nd, 1S65”. 

I 

12. That at Louisville, Kentucky, on the 22nd day of 
July, the said Francis Snauffer was granted his honorably 
discharge, signed by Capt. R. Papst, A. C. M., Mustering 


i 

i 

1 
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Officer of the 2nd Division of the 14th Arm}* Corps, of 
which said Francis Snauffer's regiment was a unit. 

13. That all the acts and conduct of said Francis Snauf- 
fer from the time of his enlistment to the date of his dis¬ 
charge were merged in his honorable discharge. 

14. That the said honorable discharge was and is a formal 
final judgment passed by the Government upon the entire 
militarv record of the said soldier Francis Snauffer, and an 
authoritative declaration by it that the said Francis Snauf* 
fer had left the Service in a status of honor. 

15. That heretofore and on December 1, 1942, and pur¬ 
suant to U. S. C., Title 10, Sections 1435 to 1442 inclusive, 
application was duly made to the defendant Secretary of 
War, for the removal of Record of Charge of Desertion 
against the said soldier, Francis Snauffer, upon the ground, 
among others, that the said charge of desertion was in¬ 
advertent or erroneous; that it was not supported and was 
contrary to the facts; that it was in conflict with the records 
of the Adjutant GeneraFs Office, War Department, showing 
said soldier to be on active duty, and with the original 
records of the Adjutant General of the State of Ohio; and 
that the said charge was concluded by the honorable dis¬ 
charge of the said soldier. That the said honorable dis¬ 
charge was submitted to said defendant Secretary of War 
as part of the said application for Removal of Charge of 
Desertion, a copy of which is hereto annexed as part hereof 
marked Exhibit “A”, and a copy of said application is 
annexed as part hereof, marked Exhibit “B”. 

16. That the defendant Secretary of War has made a 
determination refusing to remove the record of the charge 
of desertion against the said soldier, Francis Snauffer after 
due application made therefor. 
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17. That the said determination of the said defendant 
Secretary of War is a final determination not to remove said 
record of charge of desertion. 

18. That by the Acts of March 2, 1SS9, c. 390, 25 Statj 
869 and March 2, 1891, c. 498, 26 Stat. 824 (10 U. S. Cj 
1435), the Secretary of War is authorized and required 
upon proper application to remove the charge of desertiofi 
from the record of said Francis Snauffer. 

19. That the said honorable discharge given to the saicf 
Francis Snauffer was and is binding and conclusive upofi 
the Secretary of War. 

20. That the determination of the Secretary of War ik 
arbitrary and capricious; the charge of desertion against the 
said soldier, Francis Snauffer, is not supported by the facts 
and is contrary to the facts; that the honorable discharg^ 
concluded the said Secretary of War from any determination 
other than that the said soldier left the service in a statute 
of honor and the duty of the said Secretary as to the 
removal of the said charge of desertion was ministerial 
only; that the said Secretary failed and refused to dis¬ 
charge the said duty imposed upon him in that regard ajs 
hereinabove set forth, and that the said determination of 
the said Secretary is contrary to the decisions of the Jud^e 
Advocate General, the Attorney General and the decisions 
of the United States Supreme Court. 

21. That the said charge of desertion constitutes a stigma 
upon the name of the said soldier and upon the family nanje 
of the plaintiffs, and plaintiffs are aggrieved thereby, and 
by the determination of the said Secretary of TV ar and a te 
entitled to relief removing the said record of the charge 
of desertion. 


i 

I 

i 

i 
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22. That by the Act of March 2, 1SS9, c 390, sections 5 
and 8, 25 Stat. bTO, U. S. C. Title 10, Sections 1439 and 
1441, the heirs or legal representatives of a deceased soldier 
against whom a charge of desertion has been removed, are 
entitled to receive the pay, bounty, allowances and pen¬ 
sion due to such soldier; that by reason thereof, plaintiffs 
are entitled to receive the pay, allowances, bounty and pen¬ 
sion due the said, Francis Snauffer, which have been wrong¬ 
fully, arbitrarily and capriciously withheld from the said 
soldier as hereinafter set forth. 

23. That on July 17, 1922, March 29, 1916, and prior 
thereto, application was duly made by the said soldier 
Francis Snauffer to the defendant, Administrator of Vet¬ 
erans’ Affairs, or his predecessor, for pension payable under 
the provisions of U. S. C. Title 3S, sections 267, 268, 269 
and 270, but said claim was disallowed and determined 
against said soldier by the said Administrator of Veterans' 
Affairs or his predecessor. 

24. That the said determination of the said Adminis¬ 
trator of Veterans’ Affairs, or his predecessor, is a final 
determination against the said soldier. 

25. That on or about March 14, and April 24, 1941, 
application for pension benefits was duly made on behalf 
of plaintiffs to the defendant, Administrator of Veterans' 
Affairs and on or about May 15, 1941, the said Adminis¬ 
trator made a determination that no pension benefits are 
due or payable to plaintiffs. 

26. That the said determination of the said Administrator 
dated May 15, 1941 is a final determination against plain¬ 
tiffs. 

27. That the said honorable discharge given to the said 
Francis Snauffer was and is binding and conclusive upon 
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the said Administrator of Veterans’ Affairs and his pred-i 
ecessor. 

28. That the said determinations of the said Adminis¬ 
trator and his predecessor were and are arbitrary and capri¬ 
cious; the charge of desertion against the said soldier is 
not supported by the facts and is contrary to the facts; that 
the said honorable discharge concluded the said Adminis¬ 
trator and his predecessor from any determination other 
than that the said soldier left the service in a status of 
honor and the duty of the said Administrator and his pred¬ 
ecessor to pay the pension was ministerial only; the said 
Administrator and his predecessor failed and refused to| 
discharge the said duty imposed upon them in that regard 
as hereinabove set forth; that the said determinations are 
contrary to the Statutes, the decisions of the Judge Advocate! 
General, the Attorney General of the United States and the 
decisions of the United States Supreme Court. 

29. That the said Administrator and his predecessor 
discriminated against the said soldier by denying him what 
the Congress gave to every other honorably discharged fel¬ 
low soldier, and by the arbitrary determinations referred tq 
wrongfully prevented payment to the said soldier of thq 
pension provided by said Statutes, which payments, but foij 
such wrongful determinations, would have become part of 
the general assets of said soldier during his lifetime. 

. 

30. On information and belief, that the said soldier died 

on or about April 1, 1925, and was survived by his widow; 
who died on or about January 19, 1926. j 

31. That the widow of the said soldier was entitled tq 
receive a pension during her lifetime from the date of th^ 
death of said soldier, of which pension she was deprived b.V 


i 

i 

i 

i 
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the arbitrary determinations of the said administrator or 
his predecessor. 

32. That the plaintiffs, by reason of the premises, are 
entitled to receive the said allowances and pension, as here¬ 
inabove set forth. 

33. That plaintiffs are aggrieved by the said determina¬ 
tions of the said Administrator and his predecessor denying 
the said applications for payment of such pension. 

34. That plaintiffs have no adequate remedy at law. 

Wherefore, plaintiffs pray that a mandamus order be 
issued out of this Court: 

1. Directed to the defendant, Henry L. Stimson, Secre¬ 
tary of War, commanding him to remove the charge 
of desertion from the military record of the soldier, 
Francis Snauffer, such that the said record shall show 
a status of honorable service for the said soldier; 

2. Directed to the defendant Frank T. Hines, Adminis¬ 
trator of Veterans' Affairs, commanding him to make 
an order or directive which shall direct payment, by 
the Veterans’ Administration or other agency subject 
to his direction or control for the disbursement of 
soldiers’ pensions, pay and allowances, to the plain¬ 
tiffs, of the pay, bounty, allowances and pension due 
the soldier, Francis Snauffer, to the date of his death 
on April 1, 1925, with interest from the date applica¬ 
tion therefor was made by said soldier and the pen¬ 
sion wrongfully withheld; and payment of the pension 
due the widow of the said soldier from April 1, 1925 
to the date of her death on January 19, 1926. 



3. That the plaintiffs have such other, further and dif- j 
ferent relief as to this Court may seem just and 
proper in the premises. 

Emil H. Wasserbergeb, 

Attorney for Plaintiffs, 

Office & Post Office Address, 

41 East 42nd Street, 

New York 17, New York. 


i 

i 
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EXHIBIT B ANNEXED TO COMPLAINT. 


December 1, 1942 

Hon. Henry Stimson 
Secretary of War 
Washington, D. C. 

Re: Francis Snouffer 

Co. K, lOSth Ohio Inf. Volunteers 


Dear Sir: 


10. Francis Snouffer, the veteran above named, enlisted in 
Company, K, lOSth Ohio Infantry Volunteers, on Janu¬ 
ary 6, 1864 and was discharged July 22, 1865, by reason of 
muster out of his company. On July 22, 1865, he was given 
his honorable discharge at Louisville, Kneutcky. The muster¬ 
ing officer who executed his honorable discharge is one 
R. Papst, Capt. 10th Mich. Infantry ACM, 2nd Division, 14th 
Army Corps. I have the honorable discharge in my posses¬ 
sion. 

The company muster roll contains an entry “Deserted 
January 20, 1865” and also an entry “Returned from 
desertion May 23, 1865”. 

In behalf of the veteran, and of his surviving next of kin. 
I am hereby making formal application to you for the re¬ 
moval from the rolls of the charge of desertion entered 
against this veteran. 

In this connection it is to be noted that the entries on 
the muster roll and muster out roll “Deserted January 20, 
1864”; and “Returned from desertion, May 23, 1865” are 
entirely unsupported and further, they are at variance with 
the records on file in the office of the Adjutant General. 

First, as to the entry on the muster roll, “Deserted Janu¬ 
ary 20, 1864”, it should be observed that this entry covers 
the period, and only the period from enlistment to April 
30, 1864. There is no evidence that he was absent, whether 
without leave, or in desertion, subsequent to April 30, 1864. 
There is only an inference that he was absent continuously 
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from January 20, 1S64 to Mav 23, 1S65, and that inference 
arises from the entry “Returned from desertion May 231 
1865” which appears on the muster out roll. 

The files of the Adjutant General’s Office disclose that th4 
veteran, upon his discharge from Government Convalescent 
Barracks at Fort Wood, Bedloes Island, New York Harbor^ 
he was returned to active duty, having been sent to General 
Sherman of the Army including the 14th Army Corps of 
which his regiment was a unit. He was sent to General 
Sherman on April 22, 1S65. 

It is thus plain that the entry “Returned from Desertioik 
May 23, 1865” can have no foundation in fact. The files of 
the Adjutant General's office show the entry in question tj> 
be demonstrably false. 

It is more than mere coincidence that the files in the 
office of the Adjutant General of the State of Ohio show ji 
clear record for Snouffer, and in response to mj specifijc 
inquiry I was advised by that office that no charge againdt. 
Snouffer for violation or infraction of any military regula¬ 
tion appears on their records or on their muster rolls for 
the 108th Ohio Infantry Volunteer Co., of which unit 
Snouffer was a member. Of course Snouffer was honorably 
discharged from the service, and I ha\e the original dis¬ 
charge in my files. 

The charge of desertion against Snouffer upon the rolls 
is unsupported, contrary to the fact, and improperly upofi 
the rolls, and should be expunged. 

Accordingly, application is hereby formally made to you, 
as Secretary of War, for the removal of charges of desertion 
presently or heretofore on the rolls against Francis Snouffeh 

Very truly yours, 

| 

Emil H. Wasserberger. 

i 
i 

i 

i 

i 

I 

i 
i 

i 

i 

i 

I 
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Motion to Dismiss Complaint. 

IN THE DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia 
No. 26-062 


- ♦* - 

[same title] 

-*- 

15. Comes now the defendants in the above entitled cause 
and respectfully moves this Court to dismiss the com¬ 
plaint for the following reasons: 

1 . The complaint on its face shows that the plaintiffs 
are guilty of laches. 

\ 

2. The matter of correcting the records of the War 
Department is a matter within the discretion of the Secre¬ 
tary of War. 

3. In so far as the complaint seeks to enforce the collec¬ 
tion of a pension this Court is without jurisdiction. 

Points and Authorities in Support of Motion to Dismiss 


1. The law requires that relief be sought seasonably. 
U. S. ex rel Arant v. Lane, 249 U. S. 367. 


2. Tucker Act requires all claims for pensions be brought 
in the Court of Claims. 


Edward M. Curran, 
United States Attorney. 


Daniel B. Maher, 
Assistant United States Attorney. 
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NOTICE 

i 

i 

To: Emil H. Wasserberger, Esquire 
Attorney for Plaintiffs 
41 East 42nd Street 
New York 17, New York 

i 

Please take notice that the rules of the above entitled j 
Court require that if you oppose the granting of the above 
motion, you shall, within five days from the date of service 
of a copy of this motion upon you, or such further time as 
the Court may grant, file a reply with the Clerk of said 
Court, a memorandum of points and authorities upon which , 
you rely. 

Daniel B. Maher, 
Assistant United States Attorney. 

I 

Copv of the foregoing motion and points and authorities 
served on the above named attorney for plaintiffs, by mail¬ 
ing same to this office on this 25th day of November, 1944. 

Daniel B. Maher, 
Assistant United States Attorney. 
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Affidavit of Emil H. Wasserberger in Opposition 

to Motion. 

UNITED STATES DISTRICT COURT 
District of Columbia 
Civil Action 26-062 

-+- 

[same title] 

—-- 


State of New York, 

County of New York, ss. : 

18. Emil H. Wasserberger being duly sworn, deposes 
and says: 

I am the attorney for plaintiffs in the above entitled 
action and make this affidavit in opposition to defendants 
motion to dismiss the complaint. 

Answering Defendants’ Point 1. 

1. The defense of laches in itself is insufficient in law to 
constitute a bar to the action. There must be, in addition, 
such a change in situation as to make it inequitable to grant 
the relief sought. 

Laches is not mere delay, but delay that works a dis¬ 
advantage to another. The elements of effective laches are 
lack of diligence on the part of plaintiff coupled with injury 
to the defendant by reason thereof; the delay must result 
in prejudice. 

2. There is no change in the condition of the parties, nor 
is any claimed by defendants. 
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3. Laches is the failure to enforce known rights. Laches j 
cannot exist against a party who has not legal knowledge j 
of facts affecting his rights. 

i 

j 

4 . Plaintiffs made application to the defendants to pay 
the pension and remove the charge of desertion, during the j 
years 1941-2, prior to which years plaintiffs had no knowl- j 
edge of the existence of the certificates of honorable dis-! 
charge granted the veteran. 

5. Plaintiffs had no knowledge that the soldier Francis j 
Snauffer was in fact serving in the ranks of his command! 
during the period in which it is asserted by the defendants! 
that the said soldier was absent in desertion, until the dis¬ 
closure thereof made to plaintiffs’ attorney by the Adjutant! 
General by letter dated August 12th, 1942, in which it isj 
shown that the soldier was “returned to duty, April 24, 
1865.” 

- 

6 . That prior to such disclosure, the defendant Hines j 
represented to plaintiffs that the soldier “deserted January j 
20, 1864, and returned from desertion May 23, 1865.” 

That the said representation was false in fact, and pre¬ 
sumably known to be false, since said defendant further 
stated that it was shown by the records that the soldierj 
deserted January 20, 1864, and returned from desertionj 

May 23, 1S65. j 

The defendant further represented to plaintiffs that thej 

said soldier did not have 90 days honorable service, which! 

said representation was likewise false in fact and presum- 

ablv known to be false when made. 

* 

That the falsity of the representations of said defendant 
was not discovered by plaintiffs until the disclosure made 
to plaintiffs' attorney by the Adjutant General on August 
12, 1942 as above stated and in his letter of September 3i 
1942, when plaintiffs first learned that the said soldier wa^ 
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picked up in Cincinnati, not as a deserter, but as a straggler 
detained for one day, returned from Cincinnati to the Con¬ 
valescent Hospital at Bedloes Island, New York Harbor 
and returned to duty from said hospital April 24, 1865; 
and that all of the foregoing was during the period in which 
the defendant Hines represented that the soldier was absent 
in desertion. 

That the sources of knowledge and information lie pecul¬ 
iarly and exclusively with defendants and not with plaintiffs. 
* * 

That there has been suppression of facts from the plain¬ 
tiffs bv both defendants; the defendant Hines having sup- 
pressed the fact of the active service of the soldier under 
General Sherman during the alleged period of desertion; 
the defendant Stimson, through the Adjutant General, 
despite the plaintiffs’ written request for “the reason for 
his admission to Convalescent Barracks' 7 8 and “whether his 
confinement to the Convalescent Barracks was exclusively 
because of his health, or whether lie was charged with any 
infraction of military regulations, 7 ’ suppressed and con¬ 
tinues to suppress the facts about the wound or disability 
suffered by said solder at the time lie was picked up as a 
straggler, and at the time he was admitted to the convales¬ 
cent hospital, and whether such wound or disability was 
received by said soldier in the line of duty; that this was 
and is the suppression of a material fact affecting the rights 
o£ the soldier and of these plaintiffs under the provisions of 
Title 10, U. S. C. sec. 1437. 

7. That laches cannot be imputed to one who lias been 
justifiably ignorant of the facts creating his cause of action. 

Answering Defendant’s Point 2: 

8 . The honorable discharge of the deserter was a formal 
final judgment passed by the government upon the entire 
militarv record of the soldier, and an authoritative declara- 

V 7 
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tion by it that he had left the service in a status of honor; 
that as such it dispensed altogether with the supposed ! 
necessity he must obtain bounty by removal, by order, 
of the charge of desertion from the rolls, and amounted of 
itself to the removal of any charge or impediment in the 
wav of his receiving anv bountv. 

I 

| 

9. That the defendants were concluded by the honorable 
discharge of the soldier as a formal final judgment on the 
entire military record of the soldier amounting to a re¬ 
moval of the charge of desertion from the rolls; that the 
said honorable discharge deprived the defendants of any 
discretion in the determination of whether or not the said 

I 

soldier left the service in a status of honor, and whether or 
not he was entitled to pension pay, allowances or bounty, 
and whether or not he was entitled to removal of the charge 

C ! 

of desertion from the rolls. 

10. The Secretary of War having been concluded by the 
honorable discharge, and deprived of discretion in that 
regard, his duty was ministerial only as to the removal of 
the charge of desertion from the rolls. 

11. Discretion does not exist where there is no power to 
act except in one way. 

! 

i 

12. A duty is ministerial even though the ascertainment 
of that fact involves the construction of a controlling statute 
or the decision of other judicial questions. 

13. The criterion for determining whether a duty is 
ministerial is to see if the discharge involves the exercise 
of discretion. 

14. This is not an action to control the exercise of ad- 

i 

ministrative discretion. It is a mandamus action brought 


i 

I 

i 
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to compel the performance of a duty by a public officer. 
Mandamus reaches only the question whether the duty as 
it exists was discharged, not the soundness or the justice 
of the result. 

15. Mandamus is the proper remedy for compelling the 
Secretary of War to perform a wholly ministerial duty. 

Answering Defendant’s Point 3: 

16. This is an action for a mandamus to compel defen¬ 
dants as public officers to perform a ministerial duty. It 
is not an action to recover a pension. The issue before the 
Court is not a controversy growing out of the duty per¬ 
formed under the Statute, but one solely involving the re¬ 
fusal to discharge duties which the statute exacts; in short, 
the express command of the statute and the unequivocal 
refusal of the administrative officer to obey such command. 

17. Where an administrator erroneously holds himself 
to be without power to consider a claim, mandamus is the. 
appropriate remedy. 

18. The use of mandamus with respect to administrative 
agencies is analagous to its use when directed to a judicial 
officer. It provides a form of judicial review of negative 
administrative action, that is, the failure or refusal of an 
agency to perform a duty imposed by law. 

19. The acts and conduct of defendants to the soldier 
and to these plaintiffs were arbitrary and capricious. The 
failure to disclose to those entitled to know, the facts 
establishing the falsity of the claimed desertion was a 
wrong, a continuing wrong from the time the soldier applied 
for relief to the time the Adjutant General made the dis¬ 
closure to plaintiffs’ attorney in September 1942. This 
continuing wrong had the effect of keeping plaintiffs in 
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i 


i 


ignorance of their rights. In resisting plaintiffs’ claim and j 
in bringing this motion, defendants seek to profit by their j 
wrong. We do not think the Court will put a stamp of 
approval on defendants’ conduct especially where defen¬ 
dants’ prayer for relief is based on equitable defenses. 

20. Annexed hereto as part hereof are copies of corre¬ 
spondence showing persistent effort on behalf of plaintiffs 
to learn the sickness or disability suffered by the soldier j 
w’hen picked up at Cincinnati and for which he was sent to 
convalescent hospital, and the only response thereto re¬ 
ceived from the Adjutant General, carefully refraining from 
furnishing the requested information, namely, the reason I 
for the soldier’s admission to the hospital, and why he was 
sent to the hospital from Cincinnati. 

Also annexed is the letter of defendant Hines showing 
representation that the soldier was absent in desertion 
from January 20, 1864 to May 23, I860. i 

.. . j 

21. There is no merit to the motion to dismiss and it 
should be in all respects denied. Deponent accordingly! 
prays for relief. 

Emil H. Wasserberger. 

(Sworn to December 15, 1944.) 
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EXHIBIT ANNEXED TO AFFIDAVIT OF EMIL H. 
WASSERBERGER IN OPPOSITION TO MOTION. 

VETERANS ADMINISTRATION 

Washington 
May 15, 1941 

VO UR FILE reference: 

IN REPLY REFER TO I MBAB-2 
Snouffer, Francis 
SO-1,423,272 

Mr. Emil H. Wasserberger 
Counselor at Law 
10 East 40tli Street 
New York, New York 

Dear Sir: 

This is in response to your letter of April 24, 1941, en¬ 
closing power of attorney, executed by Edward E. Snouffer 
and William A. Snouffer, sons of the above named veteran, 
and your letter of May 9, 1941. 

Reference to the file shows that the claims for pension 
filed by the veteran were rejected for the reason that he had 
less than ninety days pensionable service in Company K, 
108th Ohio Infantry, the only organization in which he 
served, and he was not discharged for any disability in¬ 
curred in service in line of duty. 

30. The records show that the veteran enlisted January 6, 
1804, and was discharged July 22. 1805, by reason of 
muster out of the company, he being at that time absent with¬ 
out leave. It is further shown that the soldier deserted Janu¬ 
ary 20, 1804, and returned from desertion May 23. 1865. 
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He was absent without leave from June 23. 1S65, until July 
22, 1865. 

There are no pension benefits due nor payable to the 
veteran's sons. 

I 

All communications relative to this case should bear the 
name of the veteran and refer to the number SO-1,423,272. 

I 

Respectfully 

I 

j 

E. L. Bailey 

E. L. Bailev 
* 

Director 

Dependents Claims Service 
— 

EXHIBIT ANNEXED TO AFFIDAVIT OF EMIL H. 
WASSERBERGER IN OPPOSITION TO MOTION. j 

August 13, 1942 

Commanding Officer 
Kelton Barracks 
Cincinnati, Ohio 

Re: Francis Snouffer 

Dear Sir: 

31. The above named soldier enlisted as a private in Co. 

K, lOSth Regiment, Ohio Volunteer Infantry, on Janu- 
arv 6, 1S64, at Cincinnati, Ohio, and was mustered into ser* 
vice of the United States on January 16, 1864 at Cincinnati, 
Ohio, and I am advised that on April IS, 1865 the military 
commander of Cincinnati, Ohio, order that Snouffer be sent 
to New York City. It appears that Snouffer was confined 
on April 19, 1865 in the Kelton Barracks at Cincinnati and j 




24 


was sent to New York City on the following day, where he 
was committed to Convalescent Barracks in New York 
Harbor on April 22, 1865. 

Will you be good .enough to advise me whether your rec¬ 
ords indicate the reason why he was confined on April 19th 
at Kelton Barracks and why he was sent to New York City 
on the following day? Can you also state whether he was 
in good health or sick on April IS, 1865 and April 19, 1865. 

We are interested to know whether his confinement was 
because of the state of his health or because of some charge 
lodged against him for infraction of military regulations. 

I hope that this inquiry will not prove burdensome and 
that you will find it convenient to furnish the requested in¬ 
formation. 

I represent the next of kin of Francis Snouffer and have 
been authorized to make the foregoing inquiries. 

. Awaiting an early reply and thanking you for your at¬ 
tention, I remain 

Yours very truly, 

E. H. W. 

Emil H. Wasserberger. 

EHW :mb 
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EXHIBIT ANNEXED TO AFFIDAVIT OF EMIL H. 
WASSERBERGER IN OPPOSITION TO MOTION. 

August 13, 1942 


Adjutant Generals Office 
War Department 
Washington, D. C. 

Re: Snauffer, Francis 

AG201; S-4-42 V. C. 


Dear Sir: 

32. I have your letter of August 12th in connection with 
the above matter, for which I thank you. 

I note your statement to the effect that the military com¬ 
mander of Cincinnati, Ohio, ordered that Francis Snouffer 
be sent to New York City and that he was confined at Kelton 
Barracks in Cincinnati on April 19, 1865, having been sent 
to New York on the following day for admission to Con¬ 
valescent Barracks. 

Do vour records indicate the reason for his confinement 
* 

at Cincinnati? Can you advise whether he was confined 
because of his state of health or does it appear that he was 
apprehended as a deserter and sent to New York under 
arrest. 

Thanking you for your attention, I remain 

Very truly yours, 


EHW :mb 


E. H. W. 

Emil H. Wasserberger. 
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EXHIBIT ANNEXED TO AFFIDAVIT OF EMIL H. 

1 WASSERBERGER IN OPPOSITION TO MOTION. 

August 14, 1942 

Surgeon General's Office 
Washington, D. C. 

Re: Francis Snouffer 

Dear Sir: 

33. The above named soldier enlisted as a private in Co. 

K, 108th Regiment, Ohio Volunteer Infantry, on Janu¬ 
ary 6, 1864, at Cincinnati, Ohio, and was mustered into ser¬ 
vice of the United States on January 16, 1864 at Cincinnati, 
Ohio, and I am advised, that on April 18, 1865 the military 
commander of Cincinnati, Ohio ordered that Snouffer be sent 
to New York City. It appears that Snouffer was confined 
on April 19, 1865 in the Kelton Barracks at Cincinnati and 
was sent to New York City on the following day where he 
was committed to Convalescent Barracks in New YY>rk Har¬ 
bor on April 22, 1865. 

The Convalescent Barracks appears to have been at Fort 
Wood, Bedloes Island, New York Harbor, and the date of 
his admission, as above stated, was April 22, 1865. 

Will you be good enough to indicate whether your records 
disclose the reason for his admission to the Convalescent 
Barracks, for how long he remained, and where he was sent 
to when discharged. 

Can you also state whether his confinement to the Con¬ 
valescent Barracks was exclusively because of the condition 
of his health, or whether he was charged with any infraction 
of military regulations. 

I represent the next of kin of Francis Snouffer and have 
been authorized by him to make these inquiries. 

I hope you will find it convenient to assist me by furnish¬ 
ing the requested information. Thanking you for your at¬ 
tention, I remain 

Yours very truly, 

: E. H. W. 

Emil H. Wasserberger. 

EHW :mb 



EXHIBIT AXXEXED TO AFFIDAVIT OF EMIL H. j 
WASSEKBERGEK IX OPPOSITION TO MOTION. 

WAR DEPARTMENT 

! 

* 

The Adjutant Generai/s Office 

Washington | 

I E M 

i 

IN REPLY A. G. 201 
refer to Snauffer, Francis 

i 

i 

S/13/42 VC | 

| 

September 3, 1942. j 

| 

Mr. Emil H. Wasserberger, j 

10 East 40th Street, 

New York, N. Y. 

I 

I 

Dear Sir: 

34. This is in reply to your letter of August 13, 1942, andj 
letter of August 14, 1942, addressed to the Surgeon Gen¬ 
eral and referred to this office for reply, in further reference 
to the military record of Francis Snauffer, Company K, 

108th Ohio Infantry, Civil War. 

The name Francis Snauffer appears on a register foij 
prisoners at Kelton Barracks which show that he was con* 
fined in Kelton Barracks, April 19, 1S65 by General Willich 
on the charge of being a straggler and was released by 
General Willich on April 20, 1865 and sent to New York 

City. 

His name appears on a list of convalescents sent to New 
York and admitted to Convalescent Barracks, Fort W T oo4 
Bedloe's Island, N. Y. Harbor, April 22, 1865. A hospital 
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record of the same place shows him sent April 24, 1865 to 
“Sherman” indicating the commander, Major General Wil¬ 
liam T. Sherman, of the Army including the 14th Army 
Corps of which his regiment was a unit. 

i Very truly yours, 


J. A. Ulio 
Major General 
The Adjutant General 
By: M. T. S. 
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Order Granting Motion to Dismiss Complaint. 

IN THE DISTRICT COURT OF THE UNITED STATES j 
For the District of Columbia 

j 

Civil Action No. 26,062 

— --♦- 

[SAME TITLE] 

- » - 


ORDER 

35. Upon consideration of the motion to dismiss filed by 
the defendants in the above entitled cause, and the 
Court being fully advised in the premises, it is by this Court 
this 8th day of May, 1945, 

Adjudged, ordered and decreed as follows: 

That the motion to dismiss the complaint be and the 
same hereby is granted. 


No objection as to form: 


Emil H. Wasserberger 
Attorney for Plaintiff 


Matthew F. McGuire, 
Justice 
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Notice of Appeal. 

IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

Civil Action No. 26,062 

-♦- 

[SAME TITLE] 

♦- 

36. Notice is hereby given that Edward E. Snauffer and 
William A. Snauffer, plaintiffs above named, hereby 
appeal to the Court of Appeals of the District of Columbia, 
from the order dismissing the complaint entered in this 
action on May 8, 1945. 


Emil H. Wasserberger, 

Attorney for Appellants, 
Office & P. O. Address, 
41 East 42nd Street, 
Borough of Manhattan, 
New York 17, N. Y. 


To: 

Edward M. Curran, Esq., 
United States Attorney, 
Washington, D. C. 

Clerk of the Court of 
Appeals for the District 
of Columbia. 
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Bniteb States Court of Appeals: 

DISTRICT OF COLUMBIA 

■ 

January Term, 1946 


No. 9120 

Edward E. Snauffer and William A. Snauffer, appellants, 

! 

v. 

Henry L. Stimson, Secretary of War, and Frank T. Hines, 
Administrator of Veterans' Affairs, appellees 

— 

APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA j 

BRIEF FOR APPELLEES 

SUMMARY OF ARGUMENT 

* , . • 

1. By sleeping on rights that they may have had for a period j 
of years, the appellants should be barred from the relief sought 
by laches. 

2. The Congress having made the decisions of the Adminis¬ 
trator of the Veterans’ Administration final and conclusive, this 
Court is without jurisdiction to review his determinations in j 
the premises. 

3. The Secretary of War is given a discretion by Congress to 
correct the records of the War Department. There is no minis¬ 
terial duty imposed upon him to do so. Hence, relief in the 
nature of mandamus will not lie. 


I 

> —» i 
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ARGUMENT 

I. The remedy sought by appellant is barred by laches 

Thirty years elapsed from the time appellants’ father’s claim 
for pension was denied (Appellants’ App. 6). Sixteen years 
elapsed between the time of the death of the appellants’ father 
and the claim of appellants for their pension (Appellants’ App. 
7,6). Twenty-six years elapsed between the time of the rejec¬ 
tion of the claim for pension by appellants’ father to the time 
when appellants made application to the Secretary of War for 
removal of the charge of desertion from the record of Francis 
Snauffer. 

Such extraordinary delay, unless adequately excused, obvi¬ 
ously constitutes gross laches. The authorities are at one with 
the proposition that the statute of limitations is not operative 
in mandamus cases, but that laches is a good defense. Whether 
a party is guilty of such laches as will bar his claim is a question 
addressed to the sound discretion of the trial court. It is a 
settled rule of law that the exercise of judicial discretion will 
not be overturned on appeal unless the ruling of the trial court 
is so clearly wrong as to amount to an abuse of discretion. 
Gillons, et al. v. Shell Company of California, 86 F. (2d) 600, 
604 (C. C. A. 9). There, the court said, in discussing the ques¬ 
tion of laches: 

At the outset, it will be helpful that we place our 
inquiry in its proper setting. It must be borne in mind 
that the decision of the trial court on the subject of 
laches will not be set aside unless it is palpably wrong. 

In The Kermit 76 F. (2d) 363,367, cer. den., Lambom 
v. American Ship & Commerce Nav. Co., 296 U. S. 581, 
582,56S. Ct. 93,80 L. Ed. 411, we said: “As the decisions 
indicate, the question of laches is addressed to the sound 
discretion of the trial judge, and his decision will not 
be disturbed on appeal unless it is so clearly wrong as 
to amount to an abuse of discretion.” See also 21 C. J. 
217, 219. 

It is clearly settled that ignorance is an excuse in the asser¬ 
tion of a claim only when it is justifiable ignorance and not 
when the claimant, by due diligence, could have obtained the 
information he says he lacked. Foster v. Mansfield, Coldwater 
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and Lake Michigan R. R . Co., 146 U. S. 88 ,99,13 S. Ct. 28,36 j 
Ix Ed. 899, Wyant v. Brennan, 85 F. (2d) 920,922 (C. C. A. 4). | 
In the Foster case the Supreme Court said: 

i 

The defense of want of knowledge on the part of one j 
charged with laches is one easily made, easy to prove 
by his own oath, and hard to disprove; and hence the 
tendency of courts in recent years has been to hold the j 
complainant to adhere to a rigid compliance with the law j 
which demands, not only that he should be ignorant ; 
of the law but that he should have used reasonable dili¬ 
gence to inform himself of the facts. 

In Arant v. Lane, 249 U. S. 367, 39 S. Ct 293, 63 L. Ed. 650, 
it was held that relief would be denied, without inquiring into i 
the merits of the claim, where petitioner, in a mand am u s action 
seeking reinstatement to an office from which it was alleged he 
had been unlawfully removed, had waited twenty months be-| 
fore s eekin g judicial aid. It cannot be too strongly urged thatj 
by the appellants’ own admissions in the case at bar they de¬ 
layed years before resorting to court. i 

In the case of Godden v. KimmeU, 99 U. S. 201, 212, 25 L.j 

Ed. 431, the court said: 


Laches and neglect * * * are invariably dis¬ 

countenanced in equity, and, therefore, there has always 
been a limitation of suits in such courts from the begnfr* 
ning of their jurisdiction. Limitations of the kind are 
dictated by experience and are founded on a salutary 
policy, as the lapse of time carries with it the memory 
and life of witnesses, the muniments of evidence, and the 
other means of judicial proof. Brown v. County of 
Buena Vista, 95 U. S. 161. 


IL This Court lacks jurisdiction to review decisions of the 
Veterans’ Administrator, under all acts administered by 
the Veterans’ Administration 


Sec. 11 of Public Law No. 866,76 Cong., 3 d Sess., 38 U. S. C. A* 
ll-A-2; 54 Stat. 1197, reads: 

* * * the decisions of the Administrator 

on any questions of law or fact concerning a claim jor 
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benefits or payments * * * shall be final and con¬ 
clusive and no other official or court of the United States 
shall have power or jurisdiction to review any such deci¬ 
sion. 

Significant also is a report of the Committee on Finance of 
the United States Senate,' 76th Cong., which, at page 11, con¬ 
tains the following statement of the purpose of the provisions 
of Section 11: 

Section 11 provides for the finality of decisions made 
by the Administrator of Veterans’ Affairs on questions 
relating to claims made under any of the laws adminis¬ 
tered by the Veterans’ Administration. The purpose of 
this section is to provide for the uniform application of 
the rule which is now applicable in the case of most such 
claims. 

Two elementary propositions make clear that Congress was 
entirely justified in withdrawing jurisdiction of the courts over 
decisions of the Administrator of Veterans’ Affairs: First, be¬ 
cause compensation benefits to World War veterans, at most, 
are mere gratuities and create no vested rights in any claimant; 
secondly, because it is within the power of Congress to confer 
or withdraw the jurisdiction of the federal courts as it sees fit. 

As to the first point: The decision of the United States Su¬ 
preme Court in Lynch v. United States (1934), 292 U. S. 571, 
leaves no doubt that the system of compensation benefits of 
compensation benefits authorized by the World War Veterans’ 
Act, as amended, was intended as a gratuity. In the words of 
Mr. Justice Brandeis: “Pensions, compensation allowances, and 
privileges are gratuities. They involve no agreement of the 
parties; and the grant of them creates no vested rights. The 
benefits conferred by gratuities may be redistributed or with¬ 
drawn at any time in the discretion of Congress. United States 
v. Teller, 107 U. S. 64, 68; Frisbee v. United States, 157 U. S. 
160,166; United States v. Cooke, 257 U. S. 523, 527.” In pro¬ 
viding for certain compensation benefits to veterans, Congress 
merely recognized what it perhaps considered to be a moral obli¬ 
gation. Certainly no vested right was created by the recogni- 
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tion of this obligation, such as would compel Congress to create j 
jurisdiction for claimants in the federal courts. 

As a matter of fact, Congress may confer or withdraw the 
jurisdiction of the federal courts as it sees fit. As stated by the j 
United States Supreme Court in Kline v. Burke Construction 
Company , 260 U. S. 226 (1922), “Only the jurisdiction of the 
Supreme Court is derived directly from the Constitution, j 
Every other court created by the general government derives 
its jurisdiction wholly from the authority of Congress. That 
body may give, withhold, or restrict such jurisdiction at its dis¬ 
cretion, provided it be not extended beyond the boundaries 
fixed by the Constitution. Turner v. Bank of North America, 

4 Dali. 8,10,1L. Ed. 718; United States v. Hudson & Goodwin, 

7 Cranch 32,3 L. Ed. 259; Sheldon v. Sill, 8 How. 441,448,12 L. 
Ed. 1147; Stevenson v. Fain, 195 U. S. 165,25 S. Ct. 6,49 L. Ed. j 
142. The Constitution simply gives to the inferior courts the 
capacity to take jurisdiction in the enumerated cases, but it 
req uir es an act of Congress to confer it. The Mayor of Nash¬ 
ville v. Cooper, 6 Wall. 247, 252,18 L. Ed. 851. And the juris¬ 
diction hiving been conferred may, at the will of Confess, be j 
taken away in whole or in part; and if withdrawn without a j 
saving clause all pending cases though cognizable when com- j 
menced must fall.” See also Seligman’s Inc., v. United States, 

30 F. Supp. 895 (W. D. La., 1939). 

In construing the act withdrawing jurisdiction from the! 
courts to review the action of the Administrator, this Court 
in Van Home v. Hines, 74 App. D. C. 214, held as follows: | 

And this brings us to the single question, whether j 
the act on its face shows that Congress meant to with¬ 
draw from the jurisdiction of the courts every final 
decision of the Administrator in relation to benefit pay¬ 
ments in the nature of gratuities provided for under 
the act. We think this unmistakable intent is shown by i 
the language of the act, and that the plain meaning of 
the words used brings us necessarily to this result, for 
the language is that the court shall not consider or re-! 
view questions of law or fact “concerning a claim for 
benefits or payments”. 
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In the instant case, if the court should grant the relief prayed 
by appellants to require the Administrator to make an order 
which “shall direct payment * * * to the plaintiffs of the 
pay * * * due the soldier, Francis Snauffer, to the date 
of death in 1925 * * * and the payment of the pension 
due the widow of said soldier * # ** this Court would have 
to review the Administrator's decision concerning a claim for 
payments; and this the statute in plain words forbids. 

IIL The matter of correcting the records of the War Depart¬ 
ment is one lodged by Congress in the discretion of the 
Secretary of War 

1 The complaint on its face shows that the appellants’ father 
enlisted on January 6, 1864 (Appellants 7 App. 2), and that the 
records of the War Department contain entries that Francis 
Snauffer deserted January 20,1864; and on the company mus¬ 
ter-out roll dated July 22, 1865, he was reported as having re¬ 
turned from desertion on May 23, 1865, and as having been 
absent without leave from June 23,1865 (Appellants 7 App. 2). 

These allegations alone demonstrate that Francis Snauffer 
had no pensionable status under the Act of May 11, 1912 (38 
U. S. C. 268,269), or under the Act of May 1,1920 (38 U. S. CL 
270). 

1 Under both of these Acts the pension is not made dependent 
upon receipt of an honorable discharge; but upon the appli¬ 
cant's having served 90 days or more “in the military * * * 
service of the United States during the late Civil War and who 
has been honorably discharged.’ 7 [Emphasis supplied.] 

The Act of March 2,1889, 26 Stat. 824, 10 U. S. C. A. 1435, 
authorized the Secretary of War “to remove the charge of de¬ 
sertion from the record of any regular or volunteer soldier in 
the Civil War upon proper application therefor, and satisfac¬ 
tory proof * * V 7 

The Congress has lodged the discretion in the Secretary of 
War to determine what is satisfactory proof. There is no min¬ 
isterial duty to do so, hence relief in the nature of mandamus 
will not lie. 



I 


The allegations of the complaint show that the records of 
the War Department list the appellants’ father as a deserter j 
during the entire period of his enlistment, with the exception of j 

45 days. 

conclusion 

It is respectfully submitted that the judgment dismissing the 

complaint should be affirmed. 

Edwabd M. Curran, 

United States Attorney , 

Daniel B. Maher, 

Assistant United States Attorney, 

Sidney S. Sachs, . | 

Assistant United States Attorney, 

Attorneys for Appellees. 
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i 

It is apparent that the government places its chief reliance 
upon laches as a “bar*’. 

Laches is a question of fact, and can be determined only , 
on a trial of the issues of fact. The court below did not 
try the issues or take proof. It decided the matter on the 
complaint alone. This was error. Toicn of ML Morris v. A ing. j 

77 Hun IS, 28 N. Y. Supp. 281. ^ _ j 

The appellees rely on A.rant v. La tic , 249 U. S. 36 < on the 
appeal as they did in the court below. In that case the 
laches of plaintiff were prejudicial to the defendant in that 
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the defendant, the government, would have suffered by rea¬ 
son of the delay of plaintiff in enforcing his known rights, 
the payment of two salaries for the same office for the same 
period of time. In that case the defendant suffered a 
change of position to its detriment, arising directly from 
the plaintiff's delay. The case is not in point with the case 
at bar, where the distinguishing feature is that there has 
been no change of position in the parties. In the Lane case, 
there had been, because the office vacated by plaintiff was, 
during the delay, occupied by another incumbent. 

With respect to appellees' claim that the soldier did not 
have 90 days honorable sendee, it is to be observed that 
this claim was not made by the appellees below and is 
raised for the first time on appeal, for the very good reason 
that prior to the litigation the defendant Hines aban¬ 
doned that claim upon appellants’ demonstration that the 
soldier had more than 90 days honorable service. The ap¬ 
pellants are unable to offer the documentary proof of the 
abandonment of that claim by the defendant Hines for the 
reason that to do so would be de hors the record and since 
the appellants may not raise new matter for the first time 
on appeal, the appellees should not be permitted to indulge 
a like practice. It is well settled that a new theory, or a 
new point, not relied upon or raised in the court below 
may not for the first time be raised on appeal. The rule is 
so well settled that it is unnecessary to cite authority in 
support thereof. 

The complaint however demonstrates minimum honorable 
service as follows: 


January 6-19,1864 . 13 days 

April 24-July 22, 1865 . S9 days 

Convalescent Barracks. - days 

Total . 104 days 







There is no merit in the claim now raised for the first 
time on appeal by appellees that the soldier had less than 

90 days honorable service. 

Moreover, we have shown in our main brief that 

(a) . That appellants had no knowledge of the tacts en¬ 
titling them to relief and were prevented from ascertaining 
those facts by the affirmative acts of the government. 

(b) That upon ascertaining the true facts from the per¬ 
haps inadvertent disclosure made lately by the government, j 
they prosecuted their claims with diligence and commend- j 

able dispatch. 

(c) . That the government suffered no change of position | 

by reason of the claimed delay. 

We cited Galliher v. Cadicell, 145 U. S. 368, as authority 
that upon such a showing the defense of laches had no 

application. . j 

This Court has considered these precise factors in t e 

case of Lamb v. Patterson, U. S. C. A. No. 9041, decided- 
just a few days ago on March 25, 1946, adversely to the 
claim of the appellees. That case is in many important 
respects parallel to the case at bar. There the District 
Court upheld the defense of laches and dismissed the com¬ 
plaint. 

In the Lamb case this Court said: 

‘‘The appellants’ complaint, against which the appellees’ 
motion to dismiss was leveled, alleges that the appel¬ 
lant’s conduct was such as to warrant his reenlistment 
and that his service had been honest and faithiul. Tli& 
motion to dismiss had the effect of admitting these 

facts.” 
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Similarly, in the ease at bar the motion to dismiss had 
the effect of admitting that the soldier was not a deserter, 
that he served faithfully; that the charge of desertion was 
false; that the soldier had been granted his honorable dis¬ 
charge; that the government's claims as to desertion were 
false; that the government had suppressed material facts, 
and had the effect of admitting all the facts alleged in the 
complaint. 

The decision of this Court on the question of laches in 
the Lamb case is all that need be offered as a complete an¬ 
swer to appellees' claims on this appeal, and we quote it 
as follows: 

“It remains only to consider whether the remedy 
sought by the appellant is barred by laches, as argued 
by the appellees. Twenty-five years elapsed from the 
! time the appellant received his discharge certificate 
until he first attempted to obtain a certificate of honor¬ 
able discharge, as the appellees pointed out. But laches 
is not like limitation, a mere matter of time. Although 
the appellant was discharged on November 14, 191S, 
and received a certificate of Discharge from Draft on 
January 2G, 1919, he was told on November 15, 191S, 
bv his local board that the Presidential order of Novem- 

4 / 

ber 11, 1918, discharging from the army all registrants 
who had been inducted but not entrained, had ‘the 
effect of an honorable discharge from the army.' Until 
1941, the appellant had no basis for supposing that 
there was any doubt concerning his status as an honor¬ 
ably discharged soldier. When that status was chal¬ 
lenged for the first time, he manifested extraordinary 
diligence in asserting his rights. Moreover, the appel¬ 
lees do not claim that there has been any change of con¬ 
dition or relations since 1918 because of which it would 
be an injustice to them to permit the appellant to assert 
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his rights now. Bearing in mind the essential elements ! 
of laches, it is our opinion that the appellant’s action 
is not barred by that defense. 

I 

Since it is our view that in his complaint the appel¬ 
lant pleaded facts which, if sustained by proof, entitled 
him to the relief sought, it follows that the District 
Court erred in granting the appellees’ motion to dis¬ 
miss.” 

In conclusion, a reversal is in all respects indicated. 

I 

Respectfully submitted, 

Emil H. Wasserberger 

41 East 42nd St. j 

Xew York 17, X. Y. I 

I 

I 

Irwin Geiger 

Tower Building 
Washington, D. C. 
Attorneys for Appellants. 

Lawrence S. Timen 
Of Counsel 
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